1. The Applicant No.1 namely ABC Limited, is a Company incorporated and registered under the provisions of the Companies Act, 1956 and the Applicant Nos. 2 to 4 are the Directors of the Applicant No.1 Company and are respectable and law abiding citizens.
2. The Respondent No.1 namely XYZ Enterprise Limited is an Asset Reconstruction Company registered with the Reserve Bank of India under the provisions of the Securitization And Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 (hereinafter referred to as the “SARFAESI Act” for the sake of convenience and brevity). The Respondent No.2 is the State of Maharashtra.  
3. FEW FACTS GERMANE TO THE PRESENT CASE ARE AS UNDER:
3.1 A Complaint under the provisions of Section 138 r/w. 141 of the Negotiable Instruments Act, 1881 (as amended) was filed on 10.01.2017 by the Original Complainant namely ‘Lena bank’ against the Applicants (Accused therein before the Trial Court) abovenamed. On filing of the said complaint by Lena Bank, the Ld. Metropolitan Magistrate recorded the verification and issued process on 10.02.2017 against the present Applicants.
3.2 The Respondent No.1 vide a Substitution Application dated 10.07.2017 sought/prayed to be substituted in place of the Original Complainant in view of the Assignment of Debt by the Original Complainant namely Lena Bank vide an Assignment Deed dated 01.04.2017 entered into between the Original Complainant and the Respondent No.1. 

3.3 The Respondent No.1 by preferring the Substitution Application contended before the Trial Court that the Original Complainant by virtue of signing and executing the Assignment Deed dated 01.04.2017 had transferred all its rights, title and interest in the amount due and payable by the Applicants in relation to the Over draft Agreement dated 30.12.2013 in favor of the Respondent No.1. The Respondent No.1 hence prayed that the Respondent No.1 be substituted in place of the Original Complainant i.e. Lena Bank so as to enable it to further proceed with the Complaint and prosecute the Applicants. 
3.4 The Applicants vide their reply dated 10.02.2018 opposed the Substitution Application preferred by the Respondent No.1 and had objected that the said Substitution Application should be rejected. The Applicants in their reply contended that the Respondent No.1 had no locus standi to prefer the Substitution Application as they were not a party to the complaint which was pending before the Trial Court, neither had the Applicant issued any cheque in the name of the Respondent No. 1. The Applicants also averred in their reply before the Trial Court that the Assignment Deed only entitles the Respondent No.1 to take over the assets and liabilities from Lena Bank giving them rights under the Civil Law, however, the same cannot be inferred and interpreted to allow the Respondent No.1 to prosecute them under the provisions of Section 138 r/w. 141 of the Negotiable Instruments Act, 1881. The Applicant also contended that since the mandatory provision of the Negotiable Instruments Act, 1881 of issuing a notice and filing the complaint was not complied with by the Respondent No. 1, they cannot prosecute the Applicants.                        

3.5 However, after hearing the submissions advanced by Counsel appearing for the Applicants and the Respondent No.1, the learned Metropolitan Magistrate was pleased to allow the said Substitution application by observing that the Respondent No. 1 will have the right to continue to prosecute the Applicants under Section 302 of the Code of Criminal Procedure, 1973. 
4. The Applicants being aggrieved by the order of the learned Metropolitan Magistrate of allowing the Substitution Application preferred a Revision Application before the Sessions Court by challenging the said order. 
The Counsel for the Applicants argued before the Sessions Court that: 

i. The Learned Metropolitan Magistrate has erred in not considering that the Negotiable Instruments Act 1881 was enacted for the purpose of prosecuting the offender and is not in the nature of a recovery proceeding. 

ii. The Learned Metropolitan Magistrate has erred in not considering that the Respondent cannot fall within the definition of “Holder in Due Course” and therefore cannot be eligible to prosecute the Applicant.

iii. It also contended that the perusal of Section 9 of the Negotiable Instruments Act, 1881 shows that a “Holder In Due Course” is a person who for a consideration has become the possessor of a cheque if payable to the bearer or the Payee or the endorsee thereof if payable to order before the amount mentioned in it became payable. This shows that Section 9 of the Negotiable Instruments Act, 1881 has to satisfy three necessary conditions (i) the Endorsee becomes the Holder In Due Course for consideration (ii) he can become an Endorsee before the amount mentioned in the cheque becomes payable and (iii) he should have no sufficient cause to believe that any defect existed in the title of the person from whom he derived his title. 
iv. Section 142 of The Negotiable Instruments Act, 1881 (as amended) further encompasses that non-obstante clause which says that no court shall take cognizance of any offence under section 138 of The Negotiable Instruments Act, 1881 (as amended) unless the Complaint is made in writing by the Payee or the Holder In Due Course. This necessarily implies that the Complaint can be prosecuted only by the Payee or the Holder In Due Course. It is pertinent to mention here that the Respondent No.1 is neither the Payee nor the Holder In Due Course and thus cannot be substituted in the place of the Original Complainant.  
v. It was further argued that the Respondent No.1 cannot derive any right from Section 5(4) of the SARFAESI Act and has grossly erred in not considering that the term “other proceedings” mean only Civil Proceeding which have a bearing on the said Financial Asset. Hence the proceedings u/s. 138 of The Negotiable Instruments Act, 1881 (as amended) which are in the nature of Criminal Complaint cannot be included in the term “suit, appeal or other proceeding” as used in Section 5(4) of the SARFAESI Act, 2002. 
vi. It was further argued that the expression “other legal proceedings” has to be read ejusdem generis with the expression “SUIT”. Thus, the term other legal proceedings will include only civil proceedings of whatsoever nature. 
5. On the other hand it was argued by the counsel for the Respondents that: 
i. since all the Assets and Liabilities have been transferred from Lena Bank to the Respondent No.1’s account vide the Assignment Deed dated 01.04.2017 they will have the right to now prosecute the Applicants by virtue of the execution of the said Assignment Deed.   
ii. It was further argued on behalf of the Respondents that they fall within the definition of “Holder in Due Course” as defined in Section 9 of the Negotiable Instruments Act, 1881 (as amended) as they came in possession of the cheques issued by the Applicants by paying the consideration amount to Lena Bank. 
iii. It was also argued that the Respondents are entitled to be substituted in all the legal proceedings, whether civil or criminal, by virtue of Section 5(4) of the SARFESI Act and that the word “whatsoever nature” implies that it will also include criminal proceedings. 
6. After considering the arguments of both the sides the Hon’ble Sessions Court was pleased to reject the Criminal Revision Application and upheld the observations of the Learned Metropolitan Magistrate. 
7. The Applicants being once again aggrieved by the order of the Hon’ble Sessions Court have filed a Writ Petition before the Hon’ble High Court, which has been admitted and placed for final hearing.
8. Points to be urged upon:
a. Whether a Complainant can be substituted under section 302 of the Code of Criminal Procedure, 1872 in a Complaint which is filed for the offence under section 138 r/w 141 of the NI Act, 1881?
b. Whether the expression “Other Legal Proceedings” used in Section 5(4) of the SARFESI Act, 2002 will include a criminal proceeding?
c. Whether the Respondent No. 1 will fall within the purview of the expression “Holder in Due Course”?
Note: The Participants can add any other point(s) to be urged before the court as per the requirement of the proposition. 
